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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

Relating to Notice to Shareholders of Sale of Corporate Assets

Section 3901 of the California Corporations Code permits the board
of directors of a corporation to sell, lease, convey, exchange, transfer
or otherwise dispose of all or substantially all of the corporation’s
property and assets ‘‘with the approval of the principal terms of the
transaction and the nature and amount of the consideration by vote or
written -consent. of shareholders entitled to.exercise a majority of the
voting power of the corporation.’’ Seetion 2201 of the Corporations
Code provides that when, such a transaction is to be voted upon at a
sharehglders’ meeting all sharebolders must be given written notiee
thereof even though routine notiee of meetings haa been dispensed with.
The . Corporations (Code contains no express requirement that: smch
notice, be given to shareholders when a sale of corporate assets is made
with .the written consent of & majority. of the voting shares.

The Law Revision Commission was authorized by the Legislature to
make a study to determine (1) whether a requirement that all share-
holders must be given notice before a sale of corporate assets is ap-
proved by written consent might be implied from the provisions of the
Corporations Code or has been established by court decision and (2) if
not, whether there is adequate reason for having a requirement that
notice be given to all of the shareholders when a sale of corporate assets
is approved at a shareholders’ meeting but not when it is approved by
the written consent of the requisite namber of sharcholders. : -

As the Commission’s staff study, infra, shows, it is:cledr/from:the
legislative history of Section 3901 that notice meed not be given to
shareholders generally when a sale of corporate assets is .approved by
thé written' consént of ‘4 majority. A provision réqﬁ\ilfii’;lg" such notjce
was enacted in 1931 but was repealed in 1933. Professor Henry '%N
Ballantine who werked with the State Bar Committee whieh proposed
the 1933 amendment states that the requirement raised a question as
Yo the'validity of the sale if the prescribed nofices were not given and
that the requirement did not seem to be necessary. '

'The Commission belitves that a requjrement that notice be given to
1 hdsetoldors before all or snbstan?i@}g all of a corporation’s assets
arg'¥81d or otherwise dispesed of with the written consent of the ma-
jority: '$hafeg§t1§§irs h%’om'd 'gngﬁ ’Iébé‘_t‘s’l ed. ‘The selt,lngefarst “of ,ﬁe
tiajority apd thelr fidueiary duty t6 the minority provide reasonably
adgdﬁﬁti ;’;{R tion for %ﬂn&et&tﬁdi the latter. Moreover, a recl‘;}uiyé-
ment that all sharéholders be given formal notice might in some cases
sériously handicap a corporation in effecting such a transaction be-
canbe of 'the’ delay or publicity involvéd. Yet a sale.of all or substan-
tially all of its asséts may be the only way either to save a corporation
from disaster or to realize upon its assets for the greatest benefit of all
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G-6 CALIFORNIA LAW REVISION COMMISSION

of its shareholders. The Commission recommends, therefore, that no
change be made in this respect in the Corporations Code.

However, a matter warranting legislative action has come to the
attention of the Commission in the course of making this study. As the
staff study, nfra; shows, a recent California decision adopted the
widely-accepted view that common law and statutory rules prohibiting
or regulating the sale of all or substantially all of a corperation’s
assets should not be applied to a corporation the very purpose of which
is to sell such assets—e.g., a cofporation organized to buy and sell real
property. In the case of such a eorporatlon a sale of all or substantially
all of the corporate assets is a sale in the ordinary course of business
and henee within the diséretion of management. Yet neither Section
2201 nor Section 3901 of the Corporations Code provides expressly for
this ' situation. It is recommended, therefore, that both sections be
amenidéd to except from théir’ prowsmns a sale of 'all 'or wubsantinlly
allofaebrporatmﬁs assety made in the usudl and regalar’esdrse of
business. If this is dene'Section 3904 should be Amenided to provide that
the éertificate of 'the secretary ot asvistawnt’ seé i 98 the corpepation
statingthiat a sald'6f eorporate asstts is made in'the ustdl and rdgulhr
eburse of ‘business shall be prima €4di€ evidende: o£ ‘that'T4es whd bt
clusive evidence-thereof in favor oﬁm mﬁmmm&m«m éhé\iﬁ
braneer fm& valmu R 0

i H ; R R tatioefn o . R MRS B R

- . : s [ B S S O R

The Commmmn s{xecommendatmn would be eﬁeotuated by the eli—
aatmentofthefollowmgmeasm‘p *o el

An-dét to ame'nd Sections s 9901, 3‘601 ﬁd 3904 of - e"dpr
Code, rélating to the éaie of ail or zsttmt;a{iyf ﬂzf ﬂl,p mpm

" anid dssas ofag&drpomtw’n ; Lo s
The people af the State of Gahforma do mt as fa}lm 5 f"_«_‘i f "-;‘1
‘Sgorion: 1. Section. 2201 o!: the Coflbprgtlons QOdp 18, ey ded 'to
read: N

. f 11 :
2201. At the annyal meét .dlr&tqrs “of
the affairg of the ‘co rahon i éﬁ-e(i,:

ford o

ness may)betraiihhcted winch-  withis eU
except'that aétmp 3 & or t;}ﬁ’ g
A ’Fe" )

ess witten notice "of the

hés’ Béen ‘given’ "ak' casé '(')' . gl 1
regular or annual geetm % erywise
(a) A proposal 16 sell,

ea,ée,i convey emh% trap,sfpr, n of};q,rw;se

dispose of all or substan e pro )
ration éxcept in he usuai amd regu t‘r coug,se o ctg qmpeqs or)m
Section 3900 ‘

* Matter in italics would be added to the present law.
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(b) A proposal to merge or consolidate with another eorporation,
domestic or foreign.

(¢) A proposal to reduce the stated capital of the corporation.

(d) A proposal to amend the articles, except to extend the term of
the corporate existence.

(e) A proposal to wind up and dissolve the corporation.

(£f) A proposal to adopt a plan of distribution of shares, securities,
or any consideration other than money in the process of winding up.

SEc. 2. Section 3901 of the Corporations Code is amended to read:

3901. A corporation shall not sell, lease, convey, exchange, transfer,
or otherwise dispose of all or substantially all of its property and assets
except in accordance with one of the following subdivisions:

(a) Under Section 3900.

(b) In the usual and regular course of its business.

(¢) Under authority of a resolution of its board of directors and
with the approval of the principal terms of the transaction and the
nature and amount of the consideration by vote or written consent of
shareholders entitled to exercise a majority of the voting power of the
corporation.

However, the articles may require for such approval the vote or con-
sent of a larger proportion of the shareholders or the separate vote of
a majority or a larger proportion of any class or classes of shareholders.

Sec. 3. Section 3904 of the Corporations Code is amended to read:

3904. Any deed or instrument conveying or otherwise transferring
any assets of a corporation may have annexed to it the certificate of
the secretary or an assistant secretary of the corporation, setting forth
the resolution of the board of directors and (a) stating that the prop-
erty deseribed in said deed, instrument or conveyance is less than
substantially all of the assets of the corporation, if such be the case, or
(b) stating that the conveyance or tramsfer is made in the usual and
regular course of business, if such be the case, or (c) if such property
constitutes all or substantially all of the assets of the corporation and
the comveyance or transfer is not made in the usual and regular course
of business, stating the fact of approval thereof by the vote or written
consent of the shareholders pursuant to this article. Such certificate is
prima facie evidence of the existence of the facts authorizing such con-
veyance or other transfer of the assets and conclusive evidence in favor
of any innocent purchaser or encumbrancer for value.







A STUDY RELATING TO NOTICE TO SHAREHOLDERS OF
A SALE OF ALL OR SUSBTANTIALLY ALL OF THE ASSET
OF A CORPORATION*

Sections 2201 and 3901 of the Corporations Code are inconsistent
with respect to the requirement of notice to the shareholders:.of a
eorporation of an impending sale of all or substantially all of the cor-
porate property. Section 2201 provides that a proposal to sell or- ether-
wise dispose of such property may not be acted upon:ata shareholders’
meeting unless written notice theréof is sent to each shareholder, even
though routine motice-of régular or annual meetirigs has been dispensed
with.l However, Seetion 3901 whick provides, inier:alia, that a:cor-
pordtion may sel¥ or- otherwisé dispese of all or subiftantially -dlli.of
its -property orassets with the written’consent of. a-majority: of the
ghareholders,? does not in.terms require that all shareholders be moti
fied-of .guch. &-sale. Morsover, as will be: shown below, the:legislative
histoty of Seection 8901, mdkes it clear that no-such:notieé:is wequired.
-.This study is comcerned: with two. questionss whether-there is aly
substantial reason for:this difference between Ssctions; 2201;and:3901
and, (if :noty, whether -gither should: be reviséd..Beford the gnestion -of
notiee te-shareholders off a sale of all or substantially ait-of'ascorpora;
tion’s assets is discussed, however, the power of a corporation’ td €ngagé

in:guch a.transaction will be briefly .considered. - - -
 This mtudy wis made by the Staft of the naw_hevisioﬁ Commission.. =

1.Se¢ 01-of the S .-5?&;.;"':-.
y ?t eanthwm e re Phall e, elected, repprts of th m@gﬁh%.

rs L)
et iuh B ity b i i e i
A N R
g Seohonal 33 s S Covee, {aarkmpe, Tanati o olbaruias tispuen
- op A cc betpptlply sl f thelpepperty Gr apaets of e SorgerAton: e,
(b) iﬁr 8a). to: merge or, consolidate with another cbrporation, domestic: or

(c) A phapohal .td -Tedubeé the stated capital of the corporstion. ~

§

H Voo
(d) A proposal to amend the articles, except to-extend the termp of the cor-
RS nduiasvhbigha
"gPo ind; yp and dissolve the ration. .0 0 Lt T
sf) A %mml tomopt :‘n pl,g{s%% dlg-l on ‘of ﬁmres, securities, or any
consideration other than money in the process of winding up. C
12 Section 8991 of the Corporatioris Codé providesssy: 1= ° -0 = o0 ra et
A corporation shall ‘not:sel),’ lei#s, ‘convey; semchange, - trahsfer, or ‘otherwise
dispose of all or substantislly all of its. y-and assets except in: accordsnce
.with one of the following subdivisions::: LT g e e BT
: (a) g_ndorSMttonaseo.;;.' Coeie e 8ol TR I
. -(b) Under authority of a resolution:of :tts board 'of directors.and  ‘with the
approval of the principal terms of the transaetior amd the nature and
. amount of the consideration -by vote or wtitten:‘consemtrof shareholders
. .entitled  to exercise a majority of the voting:power bf the corporation.
However, the, articles. may require for such approval the vote or consent of a
larger proportion of: thre:sbareholders or ‘the separate vote of: a majority or a
. larger proportien of any ¢lass or clagses of shareholders. - . )

ol

PP . e . . I
. . . o
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G-10 CALIFORNIA LAW REVISION COMMISSION

POWER TO SELL ALL OR SUBSTANTIALLY ALL OF THE ASSETS OF A
CORPORATION—COMMON LAW AND MODERN STATUTES

Common Law

The common law rule was that a corporation could not be dissolved
without the unanimous consent of its members. Nor, in the absence
of a provision in the corporate charter or by-laws, eould there be a
sale of all or substantially all of the assets of a solvent corporation
" without the unanimous consent of the shareholders since this was
congidered to be a step towards dissolution.® This dectrine evolved on
the theory that there is an implied contract among the shareholders
of a eorporation that it will continue to exist and to. carry out the
business purposes as set forth in the corporate eharter. :

- This eommon law rule empowered one or a mirerity of shareholders
to thwart: proposed sales which would be in the best interest of the eor-
poration and most of its shareholders. Becanse of this it was goon qudli-
fied! by judicially-created execeptions. First; a number: of:cases 'held
that ‘the direetors or a majority of sharehdlders could: authorize the
dissolution of a corporation or the sale of all or substantistly all-of
its assets without the vote or assent of all of the shareholders: when
the:corporation was. insolvent * (as used 'herein majority of ‘shire-
holders means those entitled to exercise a majjority of the voting power
of the' eorporatien). The ‘courts later extended :this rule; holdiug ‘thist
ﬁemoﬁtymmmmMmMofmmmm&épM’
peet of achieving the chartered pnrposes had dimnndted bec&m‘ot
financial dificulties.® : : G

Another Jndlclally-created exception to t’he eommon law rule reqmr«
ing the unanimous consent of the shareholders ta the.sale of: all or
substantmﬂyaﬂoftheassetsofaeogpor&timﬂdev&opeﬂp
the situsation where the very ‘purpoese of. :ﬁie»eorporm :was-to sell
such a#seb—eg,, a corpofrat;on orgRnive ! “for. the sdle pﬁnp?'se of
managmgnn disposing o tepmpertyoa 't’sm a
corporation eveated to buy and sell land 8 Thus, ,!a»dntimhon was: t:l;:'en
at common law between 4 sale of corporate A Waé made in
the usual and: regular course of the’ eorporate-*—busmm ‘and’ gne ‘which
was not. In the-case of the former, consent ‘of 4lie-sharehealders was not
required.? California follows this distinetion. Tn. Jegpé'v. Rrockman
Holding Co.® which involved the qtrestion whether faﬂﬂi‘e to obtain

$ BALLANTINE, CORPORATIONS § 281 (rew: od. 1“0) 4 TROMPSON, Ooﬂmn'loﬁs ! 2501
(!dql.loz‘l) @Ooox, TIONS ! -m (8&0& 1918)

¢ Lake On Bank Ononﬂuw an 549 ¢N.Y. &m ct. 1 78)

Bank of River Bagst 2 Doug. 5830, 646 ﬂﬂeh. 1847) ; Revere '
Co., 32 Mass. (1 EP!ck) 361 (1834) Geddelv Anaeondn

U.L 590, 598 ¢1921) {dictem) ; m:mm oft. supra note 3, ! 28 Coox
op.-cit. suprs note 3, m : !

S Osknloosa ‘Savings B Kalmlkz County statu Ihnk 206 lbwg 1351 219 N.W.
580 (1938) ; mee ’Bu.nun‘nn. op. cit. supra note- 0 !‘ ﬂ N, 0D.
o(tumnotn&!zm JOOox,op,an m 'ATES
SECURITINS: AND TBSTON ‘Part VII, nt‘ mm

S B Fisona Copper Go_ 186 Mivn 613 2es sy GoRD; sontermot n*""m“““,

na pper NN. see 6a
CYCLOPEDIA CORPORATIONS § 2947 (perm. od. 1950).

195
¥ Jeppi v. Brockman Holding Co., 84 Cal.2d 11, 206 P.2d 847 (1949) ; see also Keck
%2%1 Bank, s%mﬁm‘i'semg'r lolg v ssz%muggg) (831 t., ssz 2 Corporate
ey an: Z, ac. no a
Assets, 9 AT.R.2d 1306, 1312 (1950). s of Corporate
!Hendren v. Neeper, 279 Mo. 125, 218 SW 839 (1919)

"B nnot,, abrmt . notfe Is’roipet't 5 ALR. 930 (1930)' supra note 6, § 518;

0 34'¢ Caled 11, 206 P.2d 847 “(1949). v
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the consent of the majority of shareholders to a contract to sell sub-
stantially all of a corporation’s property invalidated the contract of
sale, the Supreme Court held that Section 3901 of the Corporations
Code was not applicable and that the transaction was not ultra vires
because the sale was one made in the furtherance of the business for
which the corporation was organized. The court stated:

The provisions of the statute should not be applied solely upon
the basis of the quantity of the property ; the test which determines
the question of the necessity for consent of the stockholders is,
‘‘whether the sale is in the regular course of the business of the
corporation and in furtherance of the express objects of its exist-
ence, or something outside the normal and regular course of the
business . . . the only purpose, for the organization of the corpora-
tion . .. waé a'sdle in YheSregular ebarte of it bosidess . . . .Y

iy

Statutes

By 1953 all but six states had enacted statutes relating 6 the salé of
all or substantially all of the assets 6f a eorporation.’3 Thése' statttes
may be clissified as follows: - = - Tohwn el

1. Seven' jurisdietions 'Had enacted statutes which/providéed that the
directors mnst Yave' authorization by a vote of & stated proportion'of
the shateholders obtained at a regular or special megting to mukd &
sale not in the usual and regular course of buglneds™ Five  of ‘thede
jurisdictions expressly provided that no cohsert it neeted for 4’ 8ale
in the tsnal course of business;™ the other two jurisdictions hdd no
express stathitory provisions relating to such salest —-* oo 0 Y

2. Twenty-four other jarisdietions™ permitted s sale of all or.suly
stantfally all of the ssséts of & corporation’ with the approval of the
majority of sharelio%ers"bb, ed at a ¥egulat of special medtiiig. ‘THese’

regular course of busineis &nd 8 sale ot so made Yt' i ot Uy

whethe¥ the ¢ourts in thess jutlsdictions would require the sharenclders®

'3, At 1égst ten jurigdictions, theluding California, provi

toih ) ? it by '@ v o e«;tén poportion of

dharehiolders to sell all or ‘substantidlly all of the corpotate astets,

suéh anthd¥ity to be given either by’ (1) an affirmative vote at a general
sﬁ‘v.. ‘mmm‘ot"the mttm 1s from cmm-rx&mmm

a:r ‘souren of, eus is confemplated:the o .taken

statutes do not differentiafe hetweéri a sale made 'in {he Uisual ‘and
approval of the former 1™ TR

éast ten juripdictio cluding Califo rovided that the
dirgotols qould bé wuthorizsd by a' mijority or specifidd

all of e as
174, at 16, 308 P.3d st ,
B "’:a;t-lv'x?q:‘n_:"aru, th: 3968y, 1 s
”m:n';é.:ﬁﬂ&n Qorth Caroline, Ohto, e i s Sule ot i X
meeting duly called for fh&t

% Iiinols, North Carolina, Pennsy: . Wisconsin, Virginia, See note 13 sypre.
Wby s Lol S S Sl L 0

- business. W -swa}‘-_l.oaom 1967), P

d url, Ohlo. See note 13 4wpra. = . . = ia. Hawall, Tasla, In-

RS it TS e St Mo By N e
Dakots, Tenn Chiheon, B6q Bote 18, BT

kota, essee; Vermont, Washingt E TN Y
17 A New York court upheld a sale by a corporation engﬁed i1 the réal estate busi-
ness making no attempt to proceed & accordanece with the st.%ute eenpoint
gga{slzgfka v. Newton Creek Realty Corp., 5 Misc.2d 813, 91 N.Y.S.2d 466, ?gup
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or special meeting or (2) by written consent.'® The general provisions
of these statutes are essentially similar to those of the Delaware statute
which provides in part:

Every corporation . .. may at any meeting of its board of
directors, sell, lease or exchange all of its property and assets, .
as its board of directors deems expedient and for the best interests
of the corporation, when and as authorized by the affirmative vote
of the holders of a maJonty of the stock issued and outstanding
having voting power given at a stockholders’ meetmg duly called
for that purpose, or when authorized by the written consent of
the holders of a majority of the voting stock . .. .1

NOTICE OF SALE OF ',A"LI.«QR;:S.UB;S;I‘ANTIALL_Y,‘ALL» OF THE
ASSETS OF A CORPORATION

General Conslderaﬂons

Ong:of the' questions. wh.\eh an.ses in any mtuatlen in, wh;eh a cor-
poration is empowered by charter, by-law, statute or decisign to sell
all or substantially.all of its assets is Whethgr/p,ll, of the, eb_,q.reholders
must, be given notice of such a sale before it; 15 made., tg: s gRestion
the, answer seems clear in three. situations: . (1) if the, O 8
by-law has a provision. one way or the- other it mll .govemm ;. (2). whpn
approval of the ‘shareholders is. reqmned to be glven at 8, qppe;a), or
regular meeting they have to; be given notiee of ! safe in the notlce
of the meeting; 2 and (3) in ¢ California and s somme | other Jurisde
notice to. shareholders is not reqlured when 4 sale of all or. substan
all of a corporation’s assets is made in the usyal course ‘of the busi
of 3 gorparation because the consent of the shareholders t0 suché sale
is. noi; _Decessary. The precise question with “which. this study is is con-
cemed may, therefore, be narrowly tated ‘When a corporation is. au-
thorized by -statute to sell 3l or sul ﬁally all of its assets, ot er
than in the usual and regular course of bus;ness, mﬂg the wn en
consent; of less than all.of its sharepolders t thoee sharehol
whqse;consent is not necessary. be given nehcﬁo ! Q ', sed \

.No_decision has been found,on- the. question, wheth 3 (
staxute notice of an. mpendmg,sale myst be: glven; to xﬁ ex

those whose consent is required. ‘However, two of es "have
dealt w1th the matter hy statute. In 1951. Mlclugan: Aryen: ed H;s“ gﬁqtuie
which ig similar to Section 3901 to require that’ after a pro
of all or substantially a1l of -the corporate. asmtehasf)eenwptﬁﬁd b
the written cousent. of the required proportion of ‘sharcholders the
directors mail notice of such'consent to all shareholglers of: reeord 22

1 ~,

1'C . Comp, Cope § 3901. Alaska, Arkgnsas, Delawar Florjda. mchigan, lnnne-
Neobraska, N vads, New Jerse V note ‘1
1 DEL. CobE ANN. tit. 8, § 271 (1953) A r 88 t!es and E;ch e Oom-
mission stated that these statutes, in ng Sectlon 340 ¢ Califor r-.
fgrp&olnge Code, axt'; ?pttil clg asedto n queH a sale is ‘madte v ha .
consent 0. e m:opor ders, -such eonient 8
to be §éd at.a shnrehlden’ Uﬁ'}ms-r ,

AND mm , Part , at ’10 t(_11988) T
2 The statutes provldlng fot the approval of the sale at & special 68 regula.r meéting
require notice to the shareholders regarding the proposed sale. CORPORATION
AL, paaaim (54th ed., Parker & Smith 1958). .
11 S¢e notes 7 and 18
2 MicH. CoMP, LAWS 5 450 57 (Mason Supp. 1952).
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New Jersey has also provided that notice of such consent shall be given
to shareholders of record regardless of whether or not they are entitled
to vote on the proposal.?®

California Law

On its face Section 3901 of the Corporations Code appears to present
the question whether it is necessary to notify all shareholders of an
impending sale of all or substantially all of a corporation’s assets when
the approval therefor is obtained through the written consent of a
majority of the shareholders. But this is a case in which appearances
are deceiving for two reasons. In the first place, the question is nar-
rower thait it would appear to be by virtue of the following consid-
erations: - < : .
* 1."As has been noted, the question does not arise in the case of a sale
of corporate asséts in the ordinary course of business:?* The:direetors
can makeé such 4 sale without cbtaining the approval of the share-
holdérs @nd a fortiors without notifying them. "~~~ = = ol

2. The qiestion does not arise in cehnection with'a salevof!asll. or
substantially ‘a1l of a eorporation’s dssets in the ecurse of effectunting
a métger or consolidation’ for there are specifiu’statutory: provisiens
setting out the procedural ¥equirements for such a'transaetion which
fequire that notice thereof be given to all shareholders unfess:sueh
notice has been waived 25 Here notiee is réguired: to apprise the ‘shire-
holders of the proposed transaétion ‘and: to-give them the opportunity
to withdraw and receive gamen; for their shares.?®

3. The question does nét arise when thélisle of all or substantially
all of the corporation’s assets is proposed.by the direetors in eqnnge-
tion with.a voluntary liquidation or digsolation, oi!tha-oon;;zasioaz«ior.-
there: is. & statute which. specifically. requires that, natice o the/opmy-.
menog::lent of. the: proceeding e given to:all, shazeholders. in..guch
m . S {‘i JERIAR PR [T P R SO S ?,fa{ : i

In thesacond place, the legislative history of Sectien 3901 makes it
alear that notice to shareholders. is. not required when approyal of the
sale is obtained by wristen consent.. Section: 3901.-was enscied along
with many other provisions. follewing: a six syear study: of : California
covporation’ laws by the-State Bar Committer.on | Jorporation Law.
during the years 1927 to 1933. This Commitiee, whose drafisman was
Professor: Henry W. Ballantine of the Sehool of Law, of: the University.
of California, studied the Uniform Busingss Corporation Act, the Ohip
General Corperation Act of 1927 and the statutes of Delaware, Nevada,
and other states before proposing legislation.®®. In the legislafive years
of 1929, 1931 and 1983 many fundamental changes were made, in Cali-
fornia earporation law on the recommendation of this: Committee,:. ...

In its original form what is now Section 3901 of the .Corporations
Code was Section 361a of the Civil Code, enacted in 1903, which pro-
#»'N.J, SraT. ANN. § 14:3-5 (1980). T e
3% See pp. G-10-11 supra. i
5 CAL. CorP. CopB § 4107.

2 7d. § 4123.

= Id. § 4605. ) P
’BSees BALLANTINE, CALIFORNIA CORPORATION Laws 21 -(1932); BALLANTING, - OALY:

FORNIA CORPORATION AMENDMENTS, preface (1929): Ballantine, Amendments of
the California General Corporation Il,’aw (1938), 8 CaL. B.J. 136 (1983) ; Ballan-
tine, &ﬁt{goﬁ)o! ?oucy in Drafting a Modern Corporation Low, 19 Carir. L.

""" o odr ot
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vided that no sale of corporate property would be valid without first
obtaining the vote or expressed or written consent of two-thirds of the
shareholders at a meeting called for that purpose.2® In 1931 Section
343 of the Civil Code was enacted which contained the former Sec-
tion 361a but with certain fundamental changes. Section 343 as enaeted
required approval of a directors’ resolution to sell all or substantially
all of the corporation’s assets by vote or written approval by a majority
of the shareholders and a written notice of the resolution authorizing
the same had to be mailed to every shareholder whether entitled to. vote
or not within five days after the adoption of the resolution.®® Professor
Bsllantine stated in his comment relating to, this section that the re-
quirement of written notice was for the purpose of giving the non-
voting shareholders the opportunity to raise og‘jections to the .transac-,
tion in those instances when no meeting was eslled and, the transaction
wag authovized by the written consent. of the shareholders rather. than,
by: vete at a meeting.®* This section was. subsequently, revised ;m?maa
to eliminate the requirement of notice to.the shareholders.’® Professer
Bsllantine’s explanation of this revision was that the requirement. of
notige raised a question as to the validity. of a sale of corporate. assets
if. nofice; had not been given, and, a. requirement of motice seemed, to
be unnecessary.®® In 1947 Section 343 of the Civil Code was repgaled
and .a gimilar provision wes enacted as: Corporations Code. Seeti

39012 There were no substantive revisions {o the statute at that.iime

nor. have there been any subsequent revisions. . :

g . AQUESTIONS PRESENTED =~ . .. .

‘From the foregoing analysis it is clear that-when a:gale‘of esrporate
assets s ‘appioved 'by & vote of shareholders. at ‘@ vegiilar of ‘gpecial
shateholders’ meéeting all -shireholders must bd given **wiitben motich
of the (general ature of the business proposal’? prior ‘to the meeting.
On the other hand, when such a sale is approved by the wi ;
consent of the holders of a misfority of voting shares, ne-information
concefning thié $ransdetion need be given shareholders othor than: these
whlo:g prové the: transaction. Is this differente justifiedt i = -~

‘be ‘helpfal “in ‘answering’ ¢his question: to; conbider: the two
different purposes which i notice provisiolr may he thought: to senve.
Onte putpte is to alert ensh shareholdér to the fact that such relatively
drastic ebmate'aeﬁo' n'is eonteniplated, thus affdrding him lan opper. <
tunity {6 take such stefis to prevent the action as he may be advised—
e.g;; ‘atteriptinig to periidde other shareholders Mot 'to’ eongent, attend-
ing a Shareholders’ miceting to profest, or, possibly, bribginga legal
attion to stop the ‘contemplated ‘action. Section 2801 assaries that ¢ach
shareholder will have such nétice and opportunity to aet before & gale
of ecorporate assets is approved #t a sharehélders’ meeting. Under Béc-
tion: 3901, on the other hand, a sale of assets ean be approved by the
written consent of a majority of shareholders without the minority
even being aware that it is under consideration. S '

SgL Bt ¢ o ane
s DCRLS - : Ca ) .
ug d RATION LAwS 323 (1932).

ALLANTINE, CALIPORNIA CORPO!

*'ga.l. Stat. 1938, c. 533, § 48, p. 1384, .

3 BALLANTINE AND STERLING, RNIA CORPORATION LAws 136 (Supp. 1933).
% Cal. Stat. 1947, c. 1038, pp. 2375, 2440. )
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The other purpose which a notice requirement serves is to assure
that at least those shareholders who approve a sale of corporate assets
are made aware of what they are being asked to approve and are
afforded an opportunity to consider the wisdom of the contemplated
action. If one considers Sections 2201 and 3901 of the Corporations
Code alone, this purpose appears to be adequately achieved at the
present time in this State. Section 3901 appears to assure such notice
and opportunity to those shareholders who give written consent to
such a sale. While there is no explicit requirement that each shareholder
whose consent is solicited be informed of the principal terms of the
transaction and the nature and amount of the consideration, such a
requirement can readily be implied from Section 3901. In any event, .
the very solicitation of his written consent affords the shareholder an

opportunity to investigate and to ponder the matter before he assents.

dimilarly, notice and opportunity to investigate appear . to- be given
to assenting shareholders by Section 2201 when a sale of corporate
asseta is to be. approved at a shareholders’ meeting.

But this analysis of the matter, leaves out of account Sectlon 2295
of the Corporations Code which provides that every person gnnﬂed, to
vete or exeent.e qansentsmay do se throngk
ized by 8 written proyy, and Atmn 2.

ts, with-respect to.any gh
mﬁnm q rf;qmrsment nnd¢
cqn ;pnhteﬂ oF ho;x e
téon ‘which: may arise.’

aproxytoappmvea ‘. porate
byvotxng sharesmfawrthereofgtas?qnqh l;gm.

co:ﬂe 11‘;; thtﬁt t: aetl
:ﬂ older such co e on
much Teqs giving hlm any Speelﬁcc?nfq l‘w;:"on eoncemmg terms f
the, proposed transaction. Of conrse, Section 2201 affords, pqnsxdex
assuranee that the shareholder will be put. onﬁelclgtwe whgq 'y gion

approved by vote at a shareholders’ meeting use it requires
aﬁ m&m (iny ‘those who have given »pmx;ep }ae;& an
notxeethatthematte::st@f takenupatthemegtmg _ ql%
who has given a proxy bothers to read such a notice he can’ prevent
his sharés from being reglstered. in'favor qf jthe sale’ eu.ngr hxmoinng
the proxy puisusni 'to Seotion 2220 or g And

ie'mkct?nﬁtmepempmmmoSeozmMo{?J A '
Yer, rotestion rd#d 4 shargho )
his 5 awever, 1101)3 18 & Ide Wﬂm

in:favor of & smle of corporate assetw
knowteake, mach “less 'his. personﬂ assent, When' a sale of eorporate

[T
"For Cslltornh. eonpomuons mbject to. u:e jnrlsdictlon of the Fedaru sccurlﬂe- and
p Oommission this is, of couise, not true. Section 14A of the Rules and

) onlottie Comniission provides for the procedure, form and gontemts of

istatements for ons registered' with the Commission. This state-
ment must include information on: matters to:be uacted upon at the meeting. The
proxy statement must also give the shareholder the o how
his sliares are to be Vo on each rhitter listed and state how the Xy
proteeted in that he'is aware -of the: ness :that: 1s: to' be brouthtabmm the
meetitig and how his shares will be voted by his « of & proxy. 8.H.
RULES AND R2G8. UNDER THE SECURITIES Ex(mu«n Aot orF 1984 at 35,48 (1968).
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assets is approved by written consent given by one to whom he has
given a proxy.
POSSIBLE LEGISLATIVE ACTION

Any legislative action which is taken with respect to notice to share-
holders of a sale of all or substantially all of a corporation’s assets will
depend, of course, on what objectives are desired to be achieved. Statu-
tory provisions on this subject might be désigned either to provide
notice to nonassenting shareholders, to assure that those whose shares
are registered in favor of such action are adequately informed about
it in advance, or to achieve both of these objectives. Various possibilities
with respect to legislative action are suggested below.

Legislation for the Protection of Nonassenting Shareholders

It is arguable that although minority shareholders should neither be
able to dictate corporate policy nor prevent the majority from ‘acting
for what it regards as the best interest of the ¢orporation, they. should
have the right to compel the majority to act honestly 'and ‘withiii -the
general purposes of the corporate charter and that 1n érder to db so
minority shareholders mustrge given ddvarice ndtice of action as drastic
as that ‘of ‘selling all 'or subsidittially ¥ll'of the corporation’s Hssets,

'he general trend'in corporation 14% s been to givé broader powers
t0'the majbrity to’ détermine 6ot ‘draté"pgﬁc‘ykbut“ﬁo; afford ‘sonie pro:
téetiol ‘to m@fnﬁpoﬁgyagaﬁgﬁq action which' would'drastiéally altéF the
iz ot piirposes of the totporatioh. T sidny Jtrisdictions 4 odipro:
inded s i yedched by thi endebinont of gadiles coifeeig on the
disgenters' from ‘stich aetion the Fight to seft ‘their stogk 4’ the et (Xd
ten st ia i value S tatites gunsraly provide dat shareholdr
must’ be'givén ﬁiit’iéé"déiil*ie Proposed tranishction. They may-the fil
written' objectialls to the ‘tramsaction with the’ corporatic “twithin &
specified ‘number of days, makitig & demand for phymeént of the iir
vahud of their stock if the trangaction is' consummated. If there'is a
disigreenient as to the ~value of the stock, eithér thé’ éorporation’ or
the shareholder can have the value of the stock ascertained.® P ‘cor:
poratidn must then buy the stock at the apprajsed value: -‘Cﬁjfu 'nig his
su¢h a Statiite in Séction 4123 of the' oongsf@ﬁoﬁsgcodé;—- 7§t “wpplies,
however, ‘only fo cases of consolidation and mmetger, S < T
DR PR A n, Onn, Buy. Sy 8 BUELG.(195258) ; Mo, SI%. S
> 51.4 19); ‘or aisth ] N.H. "Rev. . .
Db AR o °§£‘“‘é§.§'*}f’£"’i e T
“ T howeval, dbed Brovide that & shiifelpiibd wnniIn‘A tidat &' withidrawal’ 6¢: Hil #e.

R o LI Y ’“?}?tma’égﬁ"nﬂ“ 3

i+, for: piiroenl was in: affect: Theme ‘are Y
tho disseptng A o;ae%gm 8 Sntitiad 5o soll Hia Hhares 1y ihoere il
i pregluded froéth’ resorting a%y’fom'er: yorriddy In-eguity er : :zm%w
on has been criticized on the ground that “no majority, however large, should
be’ ted: to run rough: shod .over:the mi : amall, by

- - Sen Stockhelders Under Apg'ob -Btatutes; 45 Harv. L. . Ruv.. 288, 245: . (1931).
And nting stockholders s = ;

are -ordinarily available in the event of irregular or illegal action; by the

J merely because a special statutory remedy -is given. them. STRvENS,

CORPORATIONS 595 (Hornbook Series 2d ed.. 1948). On’ the ather hand, :in com-

' menting on Section 41328, Professor Ballantine took the position that.the remedy

- given by the statuts should be made exclusive thus precluding minority. stock-

holders: from bl necessary changes and hampering business. Ballantine,

?suéea{m‘i )of Policy in Drafting a Modern Corporation Law, 19 CALIF. L. REV. 465

NS
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By virtue of Section 2201 minority shareholders are presently given
adequate notice of a sale of corporate assets which receives the requisite
shareholder approval through a vote at a shareholders’ meeting. They
are not given such notice when a sale of assets is approved by the
written consent of the majority. If notice to all shareholders in this
situation is thought desirable it could be provided by adding a new
Section 8901.1 to the Corporations Code, to read: '

8901.1. If a transfer or disposition of corporate assets author-
ized by paragraph (b) of Section 3901 is to be approved by the
written consent of shareholders, the corporation shall mail to each
shareholder at his address appearing on the books of the corpora-
tion, or given by him to:the eorporation for the purpose of notice,

“or if no such address appears or is given, at the place where the

" principal office of the corporation is located, a statement of the
. 'principal terms of the transaction and the nature and amount of
. the consideration. = - : .

Suck a'provision could be made directory rather than mandatory by
adding ‘the following Sentence theteto: | ;

- .. However, fazipre to give such notice does not, invalidate the frans-
" fer or disposition. ' ‘

,Giying all shareholders notice of @ proposed sale of corporate assets
would, of course, provide a measure of protection to, those; who .are
opposed to such action. They can attempt {o enlist sufficient sharéholder
supportito deféat the proposed stle or,"if ‘fhey be K6 advised, bring
a legal ‘action to 'prevent it. But in ‘many cases’ these efforts will fail.
This presents the question whether a shareholder -ghould have 'some
further remedy when the corporation undertakes drastic action from
which he dissents. If this question is answered in the affirmative, such
a remedy could be provided by giving the dissenter a right to require
the corporation to purchase his shares at their fair value. This could
be done by enacting a new Section 4300.1 of the Corporations Code,
to read:

4300.1. In the event that a corporation has sold, leased, con-
veyed, exchanged, transferred or otherwise disposed of all or sub-
stantially all of its property and assets pursuant to Section 3901
of this code, any holder of voting or nonvoting shares who has
not by vote or written consent approved the principal terms of
the transaction and the nature and amount of the consideration
may, by complying with this article, require the corporation of
which he is a shareholder to purchase his dissenting shares and
to pay him their fair market value. The market value shall be
determined as of the day before the action of the shareholders
approving the transaction was taken or completed, excluding any
appreciation or depreciation in consequence of the proposed trans-
action.

Legislation To Provide Adequate Notice to Assenting Shareholders

It is pointed out above that while Sections 2201 and 3901 appear to
provide notice to those shareholders who assent to a sale of all or sub-
stantially all of a corporation’s assets, such shareholders may not in fact
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receive adequate notice when the sale is approved by persons holding
their proxies, particularly when the proxy holder gives written consent
to the transaction. The problem of assuring adequate notice to ‘“assent-
ing’’ shareholders in this situation could be met by enacting a new
Section 2225.5 of the Corporations Code, to read:

2225.5. If a proxy is solicited with the intention that the
holder thereof will give approval by vote or written consent to
- a transfer or disposition authorized by paragraph (b) of Section
3901 of this code, the person soliciting the proxy shall give the
person from whom it is solicited written notiee of such intention,
which shall disclose the principal terins of the transaction and the
nature and amount of the consideration. '

If a person holding a proxy not so solicited intends to give
approval by vote or written consent to such a transfér or disposi-
tion he shall, before giving such approval, mail t6 the pérson from
whom the proxy was obtained at his addréss appearitig on the

~books of the corporation, or given by him ta the corporation for the
purpose of notice, or if no sueh address appears.or is given, at;the
place where the principal office, of the corporation is lomd, a
written notice 'of such intention, wihich shall disélose. the principal
terms and the nature and amount of the consideration. '
Such a '‘provision cotld 'be ade directory rather than mandatory by
adding the following sentéiice therefo; ' T
. Failure to give either of the motiges, required: herein or the
-+ giving of a defeetive notice des mot of itself invalidate the tranafer
-or digposition. . ‘ - S .
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